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Summary:

The purpose of this document is to provide guidance for implementing the new stormwater
nonpoint nutrient offset program provisions of the Virginia Stormwater Management Act
authorized by §10.1-603.8:1 of the Code of Virginia enacted during the 2009 Session of the
General Assembly and to explain how the program may be utilized to address the required
phosphorus load reductions for permits issued under the Virginia Stormwater Management
Program [See Attachment 1 for copy of legislation: Chapter 364 of the 2009 Virginia Acts of
Assembly (HB2168)].

This guidance document provides:

Procedures for generating and selling stormwater nonpoint nutrient offsets in Virginia’s
Chesapeake Bay watershed tributaries;

Procedures for authorizing the use of offsets in relation to a regulated construction
activity;

Methods by which a permit issuing authority will determine whether an offset may be
used;

Definitions;

Reporting requirements; and

Roles and responsibilities for the parties.

The Department of Conservation and Recreation will implement this program in the Chesapeake
Bay Watershed in coordination with the Department of Environmental Quality (DEQ) and
localities. Additional authorities regarding this program may be found in Appendix I.

Electronic Copy:

An electronic copy of this guidance in PDF format is available on the Regulatory TownHall
under the Virginia Soil and Water Conservation Board at
http://townhall.virginia.gov/L/GDocs.cfm.
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Contact Information:

Please contact the Department of Conservation and Recreation’s Division of Soil and Water
Conservation at SWMESquestions@dcr.virginia.gov or by calling (804) 786-2064 with any
questions regarding the application of this guidance.

Questions specifically regarding the certification of offsets should be referred to the Department
of Environmental Quality’s Division of Water Quality Programs. Contact information may be
found on the Department’s nutrient trading webpage at
http://www.deq.virginia.gov/vpdes/nutrienttrade.html.

Disclaimer:

This document is guidance and sets forth standard operating procedures for the Virginia Soil and
Water Conservation Board, the Department of Conservation and Recreation, regulated entities,
offset generators and brokers, local governments, and the general public regarding
implementation of the stormwater nonpoint nutrient offset program. This guidance provides a
general interpretation of the applicable Code and Regulations but is not meant to be exhaustive
in nature. Each situation may differ and may require additional interpretation. Additionally,
stormwater nonpoint nutrient offsets not directly discussed in this guidance document or
applicable DEQ guidance documents may be available for consideration. Interested parties
should contact the appropriate DEQ and DCR personnel to discuss.

Nonpoint Nutrient Offset Program
I. Background:

Managing stormwater from construction activities is a key component to improving water quality
in Virginia’s waters, along with managing pollution from sources such as agriculture, air
deposition, sewage treatment plants, and industrial facilities. In situations where required
reductions are not practicable on-site, a stormwater nutrient offset program may be a tool
available to assist a developer in achieving the Board’s required nutrient reductions.

Specific conditions and exceptions for this program include:
= The permit issuing authority is granted discretion whether to allow the use of offsets to
meet the necessary water quality control requirements.
= Offsets shall not be utilized to address water guantity control requirements.
= Offsets cannot be used in contravention of local water quality-based limitations:

0 consistent with determinations made pursuant to subsection B of 862.1-44.19:7
(related to TMDLs developed to protect and restore water quality in impaired
waters);

o0 contained in a municipal separate storm sewer system (MS4) program plan
approved by DCR; or

0 as otherwise may be established or approved by the Virginia Soil and Water
Conservation Board.

= Stormwater nonpoint nutrient offsets may not be acquired in a different tributary than the
tributary in which the development project is located and where an offset is available,
shall be within the same or adjacent eight digit hydrologic unit code. (See definition of
“tributary” and “eight digit hydrologic unit code”)

(DCR-VSWCB-0xx) (07/09) )



85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132

= Prior to commencement of the construction activity in accordance with the appropriate
state permit, all offsets must be protected in perpetuity and specified supporting
documents incorporated into the Stormwater Pollution Prevention Plan.

= No permit issuing authority may grant an exception to, or waiver of, postdevelopment
water quality requirements in accordance with the Stormwater Management Act and
VSMP permit regulations unless off-site options (including offsets) have been considered
and found not available.

= Upon authorization for a construction activity to acquire stormwater nonpoint nutrient
offsets by the permit issuing authority in accordance with Stormwater Management Act
and attendant regulation requirements, offsets may only be obtained from those certified
under the Chesapeake Bay Watershed Nutrient Exchange Program by DEQ.

I1. Definitions:
Only for the purposes of this guidance, the following terms are defined as follows:

"Best management practice (BMP)" or "BMP" means both structural or nonstructural practices
and other management practices used to prevent or reduce the pollution of surface waters and
groundwater systems from the impacts of construction activities. Such practices are designed in
accordance with standards and specifications provided on the Virginia Stormwater BMP
Clearinghouse (http://www.vwrrc.vt.edu/swc/index.html) or in the Virginia Stormwater
Management Handbook (http://www.dcr.virginia.gov/soil_and_water/stormwat.shtml#pubs).

“Board” means the Virginia Soil and Water Conservation Board.

“Broker” or “Offset Broker” means a person that facilitates the exchange of nutrient offsets
between an authorized buyer and an operational offset generating facility owner with certified
offsets available for acquisition.

“Buyer” means a person that is considering acquiring offsets and that is seeking authority from
the permit issuing authority for use of a nonpoint nutrient offset to satisfy the phosphorus load
reductions of VSMP construction permits.

“Chesapeake Bay Watershed Nutrient Credit Exchange Program” means the program
administered by DEQ pursuant to §62.1-44.19:12 et seq. under which the nutrient reductions of
an offset generating facility are certified as eligible stormwater nonpoint nutrient offsets.

“DCR” means the Virginia Department of Conservation and Recreation.

“DEQ” mean the Virginia Department of Environmental Quality.

“Directly discharge to” means the direct conveyance of stormwater from a land disturbing
activity into state waters. For purposes of both concentrated discharges through pipes, ditches,
MS4s, or other conveyances and sheet flow, the direct discharge is located where the stormwater
first enters a state water, either on or off-site.

“Eight digit hydrologic unit code” means a watershed unit defined by the United States
Geological Survey and established in the most recent version of Virginia's 4th Order National
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Watershed Boundary Dataset. Boundaries for such watershed units may be found on DCR’s
website at http://www.dcr.virginia.gov/Ir6.shtml.

“Impaired water” means a water contained in the current 303(d) Report on Impaired Waters in
Virginia published by DEQ that does not meet water quality standards and is impaired by one or
more pollutants.

“Letter of Preliminary Authorization” means a letter sent by the permit issuing authority to the
buyer in accordance with §10.1-603.8:1 (i) acknowledging the permit issuing authority’s
satisfaction of the buyers’s demonstration pursuant to §10.1-603.8:1(D) (see Part 111, Section B
Component 6), (ii) stipulating that the offsets being proposed must be secured in perpetuity, (iii)
noting any preliminary specific requirements concerning the acquisition, and (iv) indicating the
permit issuing authority’s preliminary consent for the use of an offset to meet the buyer’s
required nonpoint nutrient reductions pending submittal of a final plan and calculations that is
based on the approved site design and BMPs.

“Letter of Final Authorization” means a letter sent by the permit issuing authority to the buyer in
accordance with §10.1-603.8:1 (i) indicating the permit issuing authority’s consent for the use of
an offset to meet the buyer’s required nonpoint nutrient reductions, (ii) stipulating that the offsets
being proposed must be secured in perpetuity and outlining SWPPP requirements (see Part IlI,
Section D), (iii) specifying the number of pounds of phosphorus approved for use, and (iv)
noting any specific requirements concerning the acquisition (such as geographic location
constraints).

“Maximum extent practicable” or “MEP” means thoroughly considering the use of BMPs in
alternative site designs in order to demonstrate to the satisfactions of the permit issuing authority
that an offset should be allowed for the construction activity. To fully meet this standard, there
is an expectation for alternative site designs and calculations to be provided to the permit issuing
authority, as well as narrative discussing the options considered. MEP necessarily involves the
use of good engineering practices and professional judgment and interaction between the buyer,
his engineer, and the permit issuing authority. The method for demonstrating MEP is more fully
described in Part 111, Section B, Component 6, of this guidance.

"Municipal separate storm sewer" means a conveyance or system of conveyances otherwise
known as a municipal separate storm sewer system or "MS4," including roads with drainage
systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm
drains:
1. Owned or operated by a federal, state, city, town, county, district, association, or other
public body, created by or pursuant to state law, having jurisdiction or delegated
authority for erosion and sediment control and stormwater management, or a designated
and approved management agency under § 208 of the CWA that discharges to surface
waters;
2. Designed or used for collecting or conveying stormwater;
3. That is not a combined sewer; and
4. That is not part of a publicly owned treatment works.

“Nonpoint nutrient offset” means nutrient reductions certified as nonpoint nutrient offsets under
the Chesapeake Bay Watershed Nutrient Exchange Program (862.1-44.19:12 et seq.) by DEQ
and secured in perpetuity.
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“Offset generating facility” means a property that has generated nutrient offsets which DEQ has
certified under the Chesapeake Bay Watershed Nutrient Exchange Program.

“Permit issuing authority™" pursuant to § 10.1-603.8:1 (A) means the Virginia Soil and Water
Conservation Board, DCR, or a locality that is delegated authority by the Board to issue, deny,
revoke, terminate, or amend stormwater permits under the provisions of the Virginia Stormwater
Management Act and includes any locality that has adopted a local stormwater management
program. For the purposes of allowing offsets, local stormwater management programs refers to
those localities located within Tidewater Virginia as defined by the Chesapeake Bay Preservation
Act (8 10.1-2100 et seq.), or any locality that is partially or wholly designated as required to
obtain coverage under an MS4 permit under the provisions of the federal Clean Water Act. Such
localities serving as the permit issuing authority, when addressing offsets in accordance with this
guidance, shall utilize the water quality technical criteria of the Commonwealth’s Stormwater
Management Act and attendant regulations when conducting alternative site design and final
plan reviews or Board approved equivalent criteria, or the locality may choose to have DCR
remain the permit issuing authority for the purposes of offset approval until such time as the
locality becomes a qualifying local program in accordance with 810.1-603.3. Additional
localities may be authorized as permit issuing authorities for the purposes of allowing offsets
when they are approved as a qualifying local program by the Virginia Soil and Water
Conservation Board in accordance with §10.1-603.3.

"Person" means an individual, corporation, partnership, association, state, municipality,
commission, or political subdivision of a state, governmental body, any interstate body, or any
other legal entity.

“Post-development nonpoint nutrient runoff compliance” means that a construction activity,
utilizing BMP’s, has developed and implemented a design that will meet the appropriate
phosphorus reduction limits required by state law and regulations in order to protect water
quality.

“Practicable” means that a buyer and his engineer has demonstrated to the satisfaction of the
permit issuing authority using good engineering practices and professional judgment that full
compliance is not reasonably achievable on-site in light of factors including but not limited to
site constraints, cost associated with potential on-site best management practices, and local
conditions. Practicable necessarily involves the professional judgment of the buyer and his
engineer in determining what is appropriate for a given construction project’s requirements and
site constraints.

""State waters" pursuant to § 62.1-44.3 means all water, on the surface and under the ground,
wholly or partially within or bordering the Commonwealth or within its jurisdiction, including
wetlands.

! The term permit issuing authority when discussed in the context of the Virginia Stormwater Management Program
normally means the entity that is authorized to issue coverage to a land disturbing activity under the Construction
General Permit. Until a locality has been approved by the Board as a qualifying local program and is given
authorization to locally administer coverage under the Board’s Construction General Permit, the Board and DCR
will remain the recognized permit issuing authority. However, for the purposes the offset program authorized by
810.1-603.8:1 A, the term includes those localities that are currently operating a DCR recognized local stormwater
management program under a prior designation. Those entities are outlined in the definition provided above.
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"Total maximum daily load" or "TMDL" means the sum of the individual wasteload allocations
for point sources, load allocations (LAs) for nonpoint sources, natural background loading and a
margin of safety. TMDLSs can be expressed in terms of either mass per time, toxicity, or other
appropriate measure.

“Tributary” or "Tributaries" means those identified pursuant to §62.1-44.19:13 (the
Potomac/Shenandoah, Rappahannock, York, and James River Basins, and the Eastern Coastal
Basin, which encompasses the creeks and rivers of the Eastern Shore of Virginia that drain into
the Chesapeake Bay).

"Virginia Stormwater Management Program (VSMP)" means the Virginia program for issuing,
modifying, revoking and reissuing, terminating, monitoring and enforcing permits, and imposing
and enforcing requirements pursuant to the federal Clean Water Act, the Virginia Stormwater
Management Act and attendant regulations, and associated Board guidance documents.

"Virginia Stormwater Management Program (VSMP) permit" means a document issued pursuant
to the Virginia Stormwater Management Act and attendant regulations authorizing, under
prescribed conditions, the potential or actual discharge of pollutants from a point source to
surface waters. Under the approved state program, a VSMP permit is equivalent to a NPDES
permit.

I11. Discussion: How to Gain Approval for Use of Nutrient Offsets under the VSMP
program

The stormwater nonpoint nutrient offset program as described under this guidance contains roles
for the Department of Environmental Quality and the Department of Conservation and
Recreation. In general, DEQ is responsible for the certification of these offsets in consultation
with DCR where applicable, and DCR and authorized localities are authorized to approve the use
of these offsets to satisfy the phosphorus load reductions of VSMP construction permits. The
process is outlined in Sections A - E.

Section A. Determining Availability of Offsets

Nonpoint nutrient offsets must be certified under DEQ’s Chesapeake Bay Watershed Nutrient
Exchange Program [§10.1-603.8:1(A)]. The Department of Environmental Quality’s February
2008 guidance document entitled Trading Nutrient Reductions from Nonpoint Source Best
Management Practices in the Chesapeake Bay Watershed: Guidance for Agricultural
Landowners and Your Potential Trading Partners (the “DEQ Agricultural Lands Guidance”
(http://www.deq.virginia.gov/export/sites/default/vpdes/pdf/VVANPSTradingManual _2-5-08.pdf)
is a key resource for those interested in developing stormwater nonpoint nutrient offsets in the
Chesapeake Bay Watershed. Additional information regarding brokers may be found on DEQ’s
website at http://www.deq.virginia.gov/vpdes/nutrienttrade.html.

In addition to the options and procedures provided in DEQ’s guidance, §10.1-603.8:1(G)
specifies that stormwater nonpoint nutrient offsets must be secured in perpetuity. All offsets
must be placed under a conservation easement, open space easement, restrictive covenant, or
other instrument to ensure that the nutrient reducing offsets will remain in place in perpetuity and
that the offsets will be appropriately managed and monitored. An example of restrictive
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covenants that may be modified for a specific situation is provided as Attachment 2. Perpetual
offset restrictions must be in place prior to the offset being sold as a stormwater nonpoint
nutrient offset. Drafts of such restrictive covenants or other legal instruments shall be a
component of the offset certification package provided to DEQ.

Although varying offset strategies may emerge in the future, today, one of the primary
stormwater nonpoint nutrient offsets that may be generated in perpetuity is an offset created as a
result of land conversion. Examples of potential land conversions currently allowed include
cropland to forest or hay to forest. DEQ may certify offsets through other means as well.

All stormwater nonpoint nutrient offsets shall be used at a 1:1 ratio (pounds of phosphorus) of
nonpoint nutrient offsets to the construction activity’s remaining post development nonpoint
nutrient runoff compliance requirement (i.e. those authorized nutrient reductions that cannot be
met on site) pursuant to §10.1-603.8:1(G). Although a buyer will be authorized to use a specific
amount of phosphorus offsets to meet the stormwater nutrient reduction requirements, 810.1-
603.8:1(E) specifies that in addition to the phosphorus nonpoint nutrient offsets acquired, the
associated ratio of nitrogen nutrient offsets at the offset generating facility shall also be retired.
When working with the offset broker a buyer should determine whether the broker’s offset
generating facility has operational status and enough phosphorous offsets and associated nitrogen
offsets to meet a development project’s needs. This can be documented through an “Offset
Availability Letter.” (See Attachment 3 for an example)

Section B. Obtaining Approval for the Acquisition of an Offset by a Buyer

Component 1: Allowance of the use of offsets. Before a buyer considers seeking an offset they
must determine whether the permit issuing authority allows their use. Section 10.1-603.8:1
allows a permit issuing authority to determine whether they will allow compliance with
stormwater nonpoint nutrient runoff water quality criteria established pursuant to §10.1-603.4
through the use of nonpoint nutrient offsets. If the permit issuing authority determines that it
will not allow the use of offsets within the locality or has established limitations on such use,
DCR and prospective buyers should be informed of these programmatic limitations. No further
analysis beyond this component is necessary by the buyer if consideration of offsets will not be
allowed.

Where an offset is not prohibited by a permit issuing authority, a potential offset buyer that
wishes to be authorized to acquire stormwater nonpoint nutrient offsets for a construction
activity shall submit a preliminary authorization package (see Section C) that will be evaluated
by the permit issuing authority to determine preliminary eligibility.

It should be noted that final authorization for the acquisition of an offset will be given only after
a buyer has demonstrated to the satisfaction of the permit issuing authority that components 2
through 6 in this section have been addressed. Failure to consider and satisfy these components
will likely result in a denial of the request for authorization to use stormwater nutrient offsets.

Component 2: Determine availability of offsets. Before seeking authorization to acquire a
nonpoint nutrient offset, the buyer should verify that offsets are available within allowable
hydrologic unit codes, and if not, then within the same tributary as the construction activity.
Nonpoint nutrient offsets for construction activities shall be generated in the same or adjacent
eight digit hydrologic unit code as defined by the United States Geological Survey as the
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permitted site [810.1-603.8:1(F)]. A map of these eight digit hydrologic unit codes may be
found on DCR’s website at http://www.dcr.virginia.gov/Ir6.shtml. Nonpoint nutrient offsets
outside the same or adjacent eight digit hydrologic unit code may only be used if it is determined
by the permit issuing authority that no nonpoint nutrient offsets are available within the same or
adjacent eight digit hydrologic unit code when the permit issuing authority accepts the final site
design. In such cases, nonpoint nutrient offsets generated within the same tributary may be used.
In no case shall nonpoint nutrient offsets from another tributary be used. Contact DEQ for a
listing of certified stormwater nonpoint nutrient offsets at
http://www.deqg.virginia.gov/vpdes/nutrienttrade.html.

Component 3: Meet state water quantity control requirements on site. In order to minimize
local stream impacts and downstream flooding, the buyer shall ensure that BMPs are
implemented in accordance with approved stormwater plans and calculations that address water
quantity controls in accordance with the current state stormwater management regulations.

Component 4: Determine if receiving waters to which there would be a direct discharge
have local water quality-based limitations that would be contravened by allowing the use of
offsets. Pursuant to subsection C of 810.1-603.8:1 a permit issuing authority may not allow the
use of offsets when such use would be in contravention of local water quality-based limitations:
(i) consistent with determinations made pursuant to subsection B of §62.1-44.19:7
(related to TMDL development to protect and restore water quality in impaired
waters);
(i) contained in a municipal separate storm sewer system (MS4) program plan
approved by DCR; or
(iii) as otherwise may be established or approved by the Virginia Soil and Water
Conservation Board.

Additionally, §10.1-603.2:2 specifies that “[i]t shall be unlawful to cause a stormwater discharge
from an MS4 or a land disturbing activity except in compliance with a permit issued by a permit
issuing authority (Board, DCR or qualifying local program). The requirements of §10.1-603.8:1
are in addition to those water quality permit requirements that a buyer must address in order to
receive coverage under the Virginia Soil and Water Conservation Board’s Construction General
Permit or to receive a Construction Individual Permit.

Each of the combined areas of local water quality limitations (TMDLs, MS4s, and Impaired
Waters) that must be addressed are discussed below. Where the construction activity directly
discharges to state waters that are impaired by phosphorus or have a TMDL wasteload allocation
associated with phosphorus, the permit issuing authority, should it not be DCR, shall consult
with DCR when developing its determination. Where impairments exist, buyers should be aware
that under DCR’s VSMP permit responsibilities, additional on-site BMPs may be required by the
Department should on-site inspections conclude that state waters are not being satisfactorily
protected.

(i) TMDLSs: The provision of 810.1-603.8:1 (C)(i) is designed to address local water quality
issues when there has been a specific limitation developed for the receiving waters that the
construction activity directly discharges into. This determination would need to be made prior to
a permit issuing authority authorizing the use of offsets in a particular situation.

Subsection B of §62.1-44.19:7 provides for development of TMDLs and waste load allocations.

(DCR-VSWCB-0xx) (07/09) 8
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Section 4VAC50-60-1130 (A) (3) of the Construction General Permit related to “Authorization
to discharge” states that “[d]ischarges to waters for which a total maximum daily load (TMDL)
wasteload allocation has been established are not eligible for coverage under this general permit
unless they are otherwise authorized in accordance with 4VAC50-60-1170 Section 11 D 6 and
consistent with the requirements and assumptions of the wasteload allocations in the TMDL".
Additional details regarding TMDL regulatory requirements may be found in Appendix I.

The permit issuing authority, prior to authorizing the use of offsets will need to determine
whether the amount of phosphorous allowed to leave the construction site due to the proposed
use of offsets would be inconsistent with any waste load allocation to construction activities for
the state water that receives the direct discharge from the construction activity. If state waters do
not have a TMDL wasteload allocation associated with phosphorus, there would be no
“contravention” of this provision. If such a requirement does exist, then the permit issuing
authority for the purposes of the stormwater offsets program in consultation with DCR shall
determine if an offset can be allowed, and if it is, then the offset generating facility must be
located in the upstream portion of the watershed of the TMDL segment. The permit issuing
authority may request the applicant to provide information to support a determination in this
regard.

(ii) MS4s: The provision of 810.1-603.8:1 (C)(ii) applies if the construction activity will occur in
an area with an MS4 program plan approved by DCR and the plan includes nutrient local water
quality based limitations. The buyer must first determine if the runoff from the construction
activity would discharge to a municipal separate storm sewer system (MS4) and make note of
this in their application materials. A listing of MS4s is available on DCR’s website at
http://www.dcr.virginia.gov/soil_and_water/vsmp.shtml. If the construction activity is within an
MS4, then a determination will need to be made as to whether the phosphorous leaving the
construction site due to the proposed use of offsets would be inconsistent with that plan.

Where a stormwater management plan has been approved by the permit issuing authority, it will
be determined that the offset would not contravene the MS4’s Program Plan. In the absence of
the submission of a stormwater management plan to the permit issuing authority, the permit
issuing authority shall determine if the use of offsets within the MS4 would contravene the
MS4’s Program Plan.

(iii) Impaired Waters: Additional water quality requirements of the Virginia Soil and Water
Conservation Board’s Construction General Permit include provisions related to impaired waters
and must be taken into consideration in accordance with 810.1-603.8:1 (C)(iii). Section
4VAC50-60-1130 (A) (4) of the Construction General Permit related to “Authorization to
discharge” states that “[d]ischarges to waters that have been identified as impaired in the 2008 §
305(b)/303(d) Water Quality Assessment Integrated Report are not eligible for coverage under
this general permit unless they are otherwise authorized in accordance with 4VAC50-60-1170
Section | H.”. Additional details regarding the Board’s impaired waters regulatory requirements
may be found in Appendix I.

If it is determined that the construction activity will directly discharge to an impaired water, the
permit issuing authority will determine whether the nutrient runoff from the construction activity
may further contribute to the impairment. Should contribution to an impairment be determined
based on a review of the buyer’s information by the permit issuing authority in consultation with

(DCR-VSWCB-0xx) (07/09) 9
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DCR, an offset pursuant to 810.1-603.8:1 of the Code of Virginia may not be allowed unless
such offset is located within the upstream portion of the watershed of the impaired segment.

DEQ maintains on their website an assessment database to determine the location and type of
impairments. This tool and accompanying instructions may be found at
http://www.deq.virginia.gov/wga/adbims2008.html.

Component 5: Meeting Local Water Quality Requirements. If the locality in which the
construction activity will occur has established local water quality requirements for the waters
that the construction activity will directly discharge to, the buyer should consult with the locality
regarding such local requirements.

Component 6: Demonstration of On-site Practicability. In accordance with 810.1-603.8:1(D),
if a buyer satisfactorily addresses each of the areas outlined below, they will be deemed as
having provided sufficient analyses for consideration. Such documented demonstration shall
include at a minimum:

a. At least two alternative site designs with necessary supporting calculations that may
accommodate on-site best management practices. A permit issuing authority has discretion to
determine what calculations are necessary at this stage to facilitate their review of the site
designs.

b. The placement of on-site BMPs that are designed in accordance with standards and
specifications provided on the Virginia Stormwater BMP Clearinghouse
(http://www.vwrrc.vt.edu/swc/index.html) or in the Virginia Stormwater Management Handbook
(http://www.dcr.virginia.gov/soil_and_water/stormwat.shtml#pubs) as approved by the locality.
The buyer is expected to demonstrate that on-site best management practices that may include
both conventional and low impact development practices have been considered in alternative site
designs to the maximum extent practicable.

c. A narrative discussing both the site plan options as well as the mix of BMPs considered and why
the selected option was chosen. This may include a discussion of costs, site constraints, local
conditions, and other factors clearly indicating why certain practices examined are impracticable
to achieve compliance on-site.

The permit issuing authority after becoming a Board approved qualifying local program may define an
alternative approach for demonstrating on-site practicability.

Section C. Offset Nutrient Submittal Package

Provided that a permit issuing authority will allow for compliance with stormwater nonpoint nutrient
runoff water quality criteria through the use of nonpoint nutrient offsets (see Section B, Component 1), a
two step, preliminary and final, offset evaluation process may be initiated.

Preliminary Offset Authorization Review
As part of a preliminary offset authorization review, the buyer must provide the following
documentation in order to receive review for offset use for a portion of the water quality requirement of
the project.

a. Request and Certification: Buyer signed request for consideration for the use of an offset
certifying that alternative site designs have been considered to the MEP and that full compliance
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with postdevelopment nonpoint nutrient runoff compliance requirements cannot practicably be
met on-site.

b. Alternative Site Designs: Alternative site designs with necessary supporting calculations
showing that such designs have considered BMP’s to the MEP (see Section B, Component 6
discussion above).

c. Narrative: Narrative discussing alternative site designs considered that may accommodate on-
site BMPs, the BMPs considered to the MEP, and the practicability of meeting full compliance
with nonpoint nutrient runoff compliance requirements on-site.

d. Impaired and TMDL Waters Information: Information regarding whether the project will
directly discharge to a MS4, an impaired water, or to a reach with a TMDL (see Section B,
Component 5) and if so, how these issues are being addressed.

e. Offset Availability Letter: A current offset availability letter from an operational certified offset
provider that documents the ability of the provider to supply the necessary number of offsets in
the appropriate service area pursuant to 810.1-603.8:1(F) (see Section B, Component 2). An
example of a completed form is provided as Attachment 3 of this document.

f. Proposed Proof of Perpetuity of the Offset: A copy of a proposed draft restrictive covenant or
other instrument that will be recorded for the offset property at the time of purchase of the offset
and always prior to the permitted construction activity commencing. An example of a set of
restrictive covenants is provided as Attachment 2 of this document.

Packages associated with a preliminary authorization review shall be submitted to both the
locality in which the project is located and to DCR’s Richmond Central Office at:

Virginia Department of Conservation and Recreation
c/o Stormwater Nutrient Offset Review

203 Governor Street

Room 206, 2™ Floor

Richmond, Virginia 23219

Upon receipt, the preliminary offset authorization package will be reviewed for completeness by
the permit issuing authority within 15 calendar days or is deemed complete. If a package is
deemed incomplete, the buyer will be contacted via letter from the permit issuing authority
indicating what the deficiencies are.

Upon receipt of a package that is deemed complete, the permit issuing authority shall complete
its review and issue its determination within 60 days.

If DCR is serving as the permit issuing authority, the buyer is requested to determine offset
usage in accordance with this guidance document prior to seeking Construction General Permit
coverage for their construction activity.

Upon preliminary approval of the use of an offset, a Letter of Preliminary Authorization, good
for one-year, will be sent to the buyer (i) acknowledging the permit issuing authority’s
satisfaction of the buyer’s demonstration pursuant to 810.1-603.8:1(D) (see Section B

(DCR-VSWCB-0xx) (07/09) 11
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Component 6), (ii) stipulating that the offsets being proposed must be secured in perpetuity, (iii)
noting any preliminary specific requirements concerning the acquisition (such as geographic
location constraints), and (iv) indicating the permit issuing authority’s preliminary consent for
the use of an offset to meet the buyer’s required nonpoint nutrient reductions pending submittal
of a final plan and calculations that is based on the approved site design and BMPs.

Similarly, should an approval be denied by the permit issuing authority based on the preliminary
review, a letter shall be sent to the buyer outlining the reasons for such denial. Copies of the
approval and denial letters shall be sent to and kept on file by both DCR and the locality in
which the project is located.

Final Offset Authorization Review
As part of a final offset authorization review, the buyer must provide within one-year of preliminary
offset authorization the following documentation.

a. Request and Certification: Buyer signed request for final approval for the use of an offset
certifying that the final plans are in accordance with the approved preliminary site design and
BMPs.

b. Final Plans and Calculations: The final site and stormwater plans and associated calculations
that are in accordance with the approved site design and BMPs during the preliminary review.

c. Water Quantity Calculations: Engineering calculations indicating that water quantity control
requirements are being met in accordance with §10.1-603.8:1 C (see Section B, Component 3).

d. Updated Offset Availability Letter: The applicant should provide a current offset availability
letter from an operational certified offset provider that documents the ability of the provider to
supply the necessary number of offsets in the appropriate service area pursuant to 810.1-
603.8:1(F) and that the offset will be protected in perpetuity.

Packages associated with a final authorization review shall be submitted to the permit issuing
authority. Final plan review and offset consideration shall be conducted in accordance with the
permit issuing authority’s plan review procedures.

If DCR is serving as the permit issuing authority, the buyer is requested to determine offset
usage in accordance with this guidance document prior to seeking Construction General Permit
coverage for their construction activity. Upon receipt of a final offset authorization review
package, DCR shall review the final package for completeness within 15 calendar days or is
deemed complete. If a package is deemed incomplete, the buyer will be contacted via letter from
DCR indicating what the deficiencies are. Upon receipt of a package that is deemed complete,
DCR shall complete its review and issue its determination within 60 days.

Upon final approval of the use of an offset, a Letter of Final Authorization will be sent to the
buyer (i) indicating the permit issuing authority’s consent for the use of an offset to meet the
buyer’s required nonpoint nutrient reductions, (ii) stipulating that the offsets being proposed
must be secured in perpetuity and outlining SWPPP requirements (see Section D), (iii)
specifying the number of pounds of phosphorus approved for use, and (iv) noting any specific
requirements concerning the acquisition (such as geographic location constraints).

(DCR-VSWCB-0xx) (07/09) 12
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Similarly, should an approval be denied by the permit issuing authority based on the final
review, a letter shall be sent to the buyer outlining the reasons for such denial. Copies of the
final approval and denial letters shall be sent to and kept on file by both DCR and the locality in
which the project is located.

Section D. Offset Transfer Documentation to be Provided by the Buyer

Before a construction activity that has acquired an offset may commence, the following
documents shall be incorporated into the buyer’s stormwater pollution prevention plan.

a. Letter of Final Authorization: A letter from the permit issuing authority to the buyer outlining
conditions pursuant to the use of an offset.

b. Notarized Affidavit of Offset Sale: In addition to inclusion in the SWPPP, the notarized
affidavit will be provided to the permit issuing authority in addition to the buyer. An example of
the Affidavit of Nutrient Offset Sale is provided as Attachment 3 to this document.

c. Proof of Perpetuity of the Offset: A copy of the recorded covenants, restrictions, easement, or
other appropriate instrument verifying the stormwater nutrient offsets that have been acquired to
meet the construction activity’s required nutrient reductions will be protected in perpetuity. See
Attachment 2 for an example of covenant restrictions.

In addition to these documents, the broker is also obligated to pay the permit issuing authority a water
quality enhancement fee equal to six percent of the amount paid by the permit applicant for the nonpoint
nutrient offsets prior to commencement of the construction activity. A bill of sale documenting the
amount paid by the buyer for the offsets shall be provided to the permit issuing authority with the
buyer’s payment. The broker will coordinate with the permit issuing authority regarding payment
details.

Section E. Annual monitoring and reporting requirements

The recorded restrictive covenants or other appropriate instrument shall provide the broker and
DEQ and DCR and their authorized agents, with advance notice, the right to enter and go on the
offset generating facility to inspect and take actions necessary to verify compliance. The
instrument shall be enforceable by the broker, DEQ, and DCR.

Additionally, the offset broker shall provide an annual report to DEQ and DCR that includes the
current ledger and photographs fully documenting the status of the offset generating facility.

Should an acquisition occur from the offset generating facility, an updated ledger indicating at a
minimum the amount of offsets acquired as well as information identifying the buyer and the
location of the buyer’s project shall be provided to DEQ and DCR within 7 business days of the
transaction.

Adoption, Amendments, and Repeals:

This document was adopted by the Board on July XX, 2009 and may be amended or repealed as
necessary by the Board.

(DCR-VSWCB-0xx) (07/09) 13



615
616
617
618
619
620
621
622
623
624
625
626
627
628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645
646
647
648
649
650
651
652
653
654
655
656
657
658
659
660
661
662
663
664

Appendix I

Authority: The Virginia Soil and Water Conservation Board and DCR derive their authority to regulate
stormwater and to administer the Virginia Stormwater Management Program (VSMP) from the
Stormwater Management Act (Code of Virginia 810.1-603.1 et seq.). The Act contains the following
authorities applicable to this guidance and the implementation of a stormwater nonpoint nutrient offset
program:

810.1-603.8:1. Stormwater nonpoint nutrient offsets. (Chapter 364 of the 2009 Virginia Acts
of Assembly [HB2168]) (See Attachment 1). This section authorizes a permit issuing authority
to allow compliance with stormwater nonpoint nutrient runoff water quality criteria established
pursuant to §10.1-603.4, in whole or in part, through the use of the permittee’s acquisition of
nonpoint nutrient offsets in the same tributary. Such nonpoint nutrient offsets are to be certified
under the Chesapeake Bay Watershed Nutrient Exchange Program (862.1-44.19:12 et seq.).

810.1-603.4. Development of regulations.

... The regulations shall:

2. Establish minimum design criteria for measures to control nonpoint source pollution and
localized flooding...;

3. Require the provision of long-term responsibility for and maintenance of stormwater
management control devices and other techniques specified to manage the quality and quantity
of runoff;...;

6. Establish statewide standards for stormwater management from land disturbing [construction]
activities of one acre or greater, except as specified otherwise within this article, and allow for
the consolidation in the permit of a comprehensive approach to addressing stormwater
management and erosion and sediment control, consistent with the provisions of the Erosion and
Sediment Control Law (8 10.1-560 et seq.) and this article. However, such standards shall also
apply to land disturbing [construction] activity exceeding an area of 2500 square feet in all areas
of the jurisdictions designated as subject to the Chesapeake Bay Preservation Area Designation
and Management Regulations (9 VAC 10-20 et seq.) adopted pursuant to the Chesapeake Bay
Preservation Act (8 10.1-2100 et seq.);

7. Require that stormwater management programs maintain after-development runoff rate of
flow and characteristics that replicate, as nearly as practicable, the existing predevelopment
runoff characteristics and site hydrology, or improve upon the contributing share of the existing
predevelopment runoff characteristics and site hydrology if stream channel erosion or localized
flooding is an existing predevelopment condition....;

8. Encourage low impact development designs, regional and watershed approaches, and
nonstructural means for controlling stormwater;

9. Promote the reclamation and reuse of stormwater for uses other than potable water in order to
protect state waters and the public health and to minimize the direct discharge of pollutants into
state waters;...

Authority for the Virginia Department of Environmental Quality to establish the Chesapeake Bay
Watershed Nutrient Credit Exchange Program in Virginia’s portion of the Bay is found in 862.1-
44.19:12 et seq. Applicable authorities are as follows:

8 62.1-44.19:12. Legislative findings and purposes.

.... The General Assembly finds and determines that adoption and utilization of a watershed
general permit and market-based point source nutrient credit trading program will assist in (a)
meeting these cap load allocations cost-effectively and as soon as possible in keeping with the
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2010 timeline and objectives of the Chesapeake 2000 Agreement, (b) accommodating continued
growth and economic development in the Chesapeake Bay watershed, and (c) providing a
foundation for establishing market-based incentives to help achieve the Chesapeake Bay
Program'’s nonpoint source reduction goals.

§ 62.1-44.19:15 . New or expanded facilities.

B. Waste load allocations required by this section to offset new or increased delivered total
nitrogen and delivered total phosphorus loads shall be acquired in accordance with this
subsection.

1. Such allocations may be acquired from one or a combination of the following:

...b. Acquisition of nonpoint source load allocations through the use of best management
practices acquired through a public or private entity acting on behalf of the land owner. Such
best management practices shall achieve reductions beyond those already required by or funded
under federal or state law, or the Virginia tributaries strategies plans, and shall be installed in the
same tributary in which the new or expanded facility is located and included as conditions of the
facility's individual Virginia Pollutant Discharge Elimination System permit; or

c. Acquisition of allocations in accordance with the terms of the general permit or through such
other means as may be approved by the Department on a case-by-case basis.

The Department of Environmental Quality’s February 2005 guidance document entitled Trading
Nutrient Reductions from Nonpoint Source Best Management Practices in the Chesapeake Bay
Watershed: Guidance for Agricultural Landowners and Your Potential Trading Partners
(http://www.deq.virginia.gov/export/sites/default/vpdes/pdf/V ANPSTradingManual_2-5-08.pdf) is a
detailed source of information regarding how nutrient trading works and how the offsets may be
developed and approved in the Chesapeake Bay Watershed. This guidance was developed in
accordance with § 62.1-44.19:15(B)(1)(b). This document shall serve as the foundation for certifying
nonpoint nutrient offsets that an authorized buyer may acquire.

Regulatory authorities embodied in the Construction General Permit relative to the Virginia Soil and
Water Conservation Board’s responsibilities associated with impaired waters and waters for which a
TMDL WLA has been established include the following:

Section 4VAC50-60-1130 related to “Authorization to discharge” states:

A. Any operator governed by this general permit is authorized to discharge to state waters of the
Commonwealth of Virginia in accordance with 4VAC50-60-1150 A 4 provided that the operator has
filed a complete and accurate registration statement in accordance with 4VAC50-60-1150, submitted
any fees required by 4VAC50-60-700 et seq. (Part X111) unless exempted pursuant to 4VAC60-60-1150
A 3 (a), complied with the requirements of 4VAC50-60-1150, complies with the requirements of
4VVAC50-60-1180 through 4VAC50-60-1190, and

3. Discharges to waters for which a "total maximum daily load” (TMDL) wasteload allocation
has been established are not eligible for coverage under this general permit unless they are otherwise
authorized in accordance with 4VAC50-60-1170 Section Il D 6 and consistent with the requirements
and assumptions of the wasteload allocations in the TMDL; and

4. Discharges to waters that have been identified as impaired in the 2008 § 305(b)/303(d) Water
Quality Assessment Integrated Report are not eligible for coverage under this general permit unless they
are otherwise authorized in accordance with 4VAC50-60-1170 Section | H.

4VAC50-60-1170 Section | H. states:
H. Water quality protection.

(DCR-VSWCB-0xx) (07/09) 15
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1. The operator must select, install, implement and maintain control measures at the construction
site that minimize pollutants in the discharge as necessary to ensure that the operator's discharge does
not cause or contribute to an excursion above any applicable water quality standards.

2. If it is determined by the permit-issuing authority in consultation with the State Water Control
Board at any time that the operator's stormwater discharges have reasonable potential to cause or
contribute to an excursion above any applicable water quality standard, the permit-issuing authority shall
require the operator to:

a. Modify control measures in accordance with Section Il C to adequately address the identified
water quality concerns;

b. Submit valid and verifiable data and information that are representative of ambient conditions
and indicate that the receiving water is attaining water quality standards; or

c. Cease discharges of pollutants from construction activity and submit an individual permit
application according to 4VAC50-60-410 B 3.

4VAC50-60-1170 Section 11 D 6 and 7 states:

D. Stormwater pollution prevention plan contents. The SWPPP shall include the registration
statement, this permit, and the following items:

6. Total maximum daily loads. A total maximum daily load (TMDL) approved by the State
Water Control Board may include a wasteload allocation to the regulated construction activity that
identifies the pollutant for which stormwater control measures are necessary for the surface waters to
meet water quality standards. The pollutant identified in a wasteload allocation as of the effective date
of this permit must be specified in the SWPPP. The SWPPP shall include strategies and control
measures to ensure consistency with the assumptions and requirements of the TMDL WLA that apply to
the operator's discharge. In a situation where a TMDL has specified a general wasteload allocation
applicable to construction stormwater discharges, but no specific requirements for construction sites
have been identified in the TMDL, the operator shall consult with the state or federal TMDL authority to
confirm that meeting permit requirements will be consistent with the approved TMDL. If the TMDL
specifically precludes such discharges, the operator is not eligible for coverage under the general permit.

7. Impaired waters. In accordance with Section | H, control measures shall be protective of water
quality standards for impaired waters identified as having impairments for pollutants that may be
discharged from the construction activity in the 2008 § 305(b)/303(d) Water Quality Assessment
Integrated Report.
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Attachment 1: 2009 Legislation authorizing stormwater nonpoint nutrient offsets.

VIRGINIA ACTS OF ASSEMBLY -- 2009 SESSION
CHAPTER 364

An Act to amend the Code of Virginia by adding a section numbered 10.1-603.8:1, relating to
stormwater nonpoint nutrient runoff offsets.
[H 2168]
Approved March 27, 2009
Be it enacted by the General Assembly of Virginia:
1. That the Code of Virginia is amended by adding a section numbered 10.1-603.8:1 as follows:
§ 10.1-603.8:1. Stormwater nonpoint nutrient offsets.

A. As used in this section:

"Nonpoint nutrient offset" means nutrient reductions certified as nonpoint nutrient offsets under the
Chesapeake Bay Watershed Nutrient Exchange Program (8 62.1-44.19:12 et seq.).

"Permit issuing authority™ has the same meaning as in § 10.1-603.2 and includes any locality that
has adopted a local stormwater management program.

"Tributary" has the same meaning as in § 62.1-44.19:13.

B. A permit issuing authority may allow compliance with stormwater nonpoint nutrient runoff water
quality criteria established pursuant to § 10.1-603.4, in whole or in part, through the use of the
permittee’s acquisition of nonpoint nutrient offsets in the same tributary.

C. No permit issuing authority shall allow the use of nonpoint nutrient offsets to address water
quantity control requirements. No permit issuing authority shall allow the use of nonpoint nutrient
offsets in contravention of local water quality-based limitations: (i) consistent with determinations made
pursuant to subsection B of § 62.1-44.19:7, (ii) contained in a municipal separate storm sewer system
(MS4) program plan approved by the Department, or (iii) as otherwise may be established or approved
by the Board.

D. A permit issuing authority may only allow the use of nonpoint nutrient offsets when the permit
applicant demonstrates to the satisfaction of the permit issuing authority that (i) alternative site designs
have been considered that may accommodate on-site best management practices, (ii) on-site best
management practices have been considered in alternative site designs to the maximum extent
practicable, (iii) appropriate on-site best management practices will be implemented, and (iv) full
compliance with postdevelopment nonpoint nutrient runoff compliance requirements cannot practicably
be met on site.

E. Documentation of the permittee’s acquisition of nonpoint nutrient offsets shall be provided to the
permit issuing authority in a certification from an offset broker documenting the number of phosphorus
nonpoint nutrient offsets acquired and the associated ratio of nitrogen nonpoint nutrient offsets at the
offset generating facility. The offset broker shall pay the permit issuing authority a water quality
enhancement fee equal to six percent of the amount paid by the permittee for the nonpoint nutrient
offsets. If a locality is not the permit issuing authority, such fee shall be deposited into the Virginia
Stormwater Management Fund established by § 10.1-603.4:1. If the permit issuing authority is a
locality,
such fees shall be used solely in the locality where the associated stormwater permit applies for
inspection and maintenance of stormwater best management practices, stormwater educational
programs, or programs designed to protect or improve local water quality.

F. Nonpoint nutrient offsets used pursuant to subsection B shall be generated in the same or
adjacent eight digit hydrologic unit code as defined by the United States Geological Survey as the
permitted site. Nonpoint nutrient offsets outside the same or adjacent eight digit hydrologic unit code
may only be used if it is determined by the permit issuing authority that no nonpoint nutrient offsets are
available within the same or adjacent eight digit hydrologic unit code when the permit issuing authority
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accepts the final site design. In such cases, and subject to other limitations imposed in this section,
nonpoint nutrient offsets generated within the same tributary may be used. In no case shall nonpoint
nutrient offsets from another tributary be used.

G. For that portion of a site's compliance with stormwater nonpoint nutrient runoff water quality
criteria being obtained through nonpoint nutrient offsets, a permit issuing authority shall (i) use a 1:1
ratio of the nonpoint nutrient offsets to the site's remaining postdevelopment nonpoint nutrient runoff
compliance requirement and (ii) assure that the nonpoint nutrient offsets are secured in perpetuity.

H. No permit issuing authority may grant an exception to, or waiver of, postdevelopment nonpoint
nutrient runoff compliance requirements unless off-site options have been considered and found not
available.

I. In considering off-site options, the permit issuing authority shall give priority to the use of
nonpoint nutrient offsets unless a local fee-in-lieu-of, pro-rata share, or similar program has been
approved by the Board as being substantially equivalent in nutrient reduction benefits. However, prior
to approval by the Board, there shall be a rebuttable presumption that any local government fee-in-
lieuof,
pro-rata share, or similar program is substantially equivalent in nutrient reduction benefits. The
Board shall establish criteria for determining whether any such local program is substantially
equivalent, which shall be used during the local stormwater management program approval process in
§ 10.1-603.3.

J. The Board may establish by regulation a stormwater nutrient program for portions of the
Commonwealth that do not drain into the Chesapeake Bay.

2. That no Virginia Soil and Water Conservation Board regulatory action, nor any local
government ordinance or regional (watershedwide) stormwater management plan amendment, is
necessary prior to implementation of this act; however, the Virginia Soil and Water Conservation
Board may conform its regulations to this act through an exempt action and may adopt
regulations through a nonexempt action.
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Attachment 2: Example of Declaration of Restrictions.

[NOTE: This example Declaration of Restrictions is provided for demonstrative purposes
only. As noted elsewhere in this document, other instruments (including, but not
necessarily limited to, conservation and open space easements) may also be utilized. In
addition, the terms of any document utilized to protect nonpoint nutrient offsets in
perpetuity will necessarily vary with the particular property and offset-generating
activities in question.]

TAX MAP #

DECLARATION OF RESTRICTIONS

THIS DECLARATION OF RESTRICTIVE COVENANTS is made this ____ day of

, 20__, by [Owner], Grantor; [Broker], referred to as Grantor and Grantee for
recordation purposes; and the Commonwealth of Virginia Department of Conservation and Recreation
and the Commonwealth of Virginia Department of Environmental Quality, both of whom are referred to
as Grantees for recordation purposes,

WHEREAS, , (the Grantor and “Owner”) is the owner in fee simple of
certain property (the “Property”) consisting of acres, more or less, situated, lying, and being in
, County, Virginia, and more accurately described as

WHEREAS, Owner shall, be party to and comply with the respective conditions and terms of the
. Nutrient Reduction Implementation Plan for the Property (the “Nutrient
Reduction Implementation Plan”) dated and approved by the Virginia Department of
Environmental Quality (“DEQ™) and the Virginia Department of Conservation and Recreation (“DCR”)
on , by imposing this Declaration of Restrictions upon those areas of the Property shown in the
Nutrient Reduction Implementation Plan as “Land Conversion Areas” which are agricultural lands to be
converted to [e.g. forest] for the purpose of generating and transferring nutrient offsets.
A plat of the permanent Land Conversion Areas, consisting of __ acres, more or less, is attached
hereto as Exhibit A, made a part hereof, and recorded herewith.

WHEREAS, Owner shall impose on said Land Conversion Areas this Declaration of Restrictions
for conservation purposes and these Restrictions shall run with the land and burden the Property in
perpetuity. The Owner shall comply with the respective conditions and terms of the Nutrient Reduction
Implementation Plan by imposing this Declaration of Restrictions on the permanent Land Conversion
Avreas located on the Property. These Restrictions are imposed by the Owner freely and voluntarily in
order to provide operational and nutrient offset transfer rights for the Land Conversion Areas under the
terms of the Nutrient Reduction Implementation Plan to [Broker].

WHEREAS, Owner intends that the Restrictions contained within this Declaration of Restrictions
be enforceable by the Commonwealth of Virginia Department of Conservation and Recreation, the
(DCR-VSWCB-0xx) (07/09) 19
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Commonwealth of Virginia Department of Environmental Quality, [Broker], and their successors and
assigns in perpetuity as required by Section 10.1-603.8:1 (G) of the Code of Virginia.

NOW THEREFORE THIS DECLARATION WITNESSETH: That for and in consideration of
One Dollar ($1.00) cash in hand paid and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Owner does hereby declare, covenant and agree, for
itself and its successors and assigns, that the permanent Land Conversion Areas as shown on Exhibit A
shall be hereafter held, leased, transferred, and sold subject to the following perpetual covenants and
restrictions:

Covenants and Restrictions:

A. The permanent Land Conversion Areas shall be preserved [e.g., “as forest”] in
perpetuity by prohibiting the following activities:

1. Destruction or alteration of the Land Conversion Areas except:

(a) Alteration necessary to complete the land conversion and to implement the terms of the Nutrient
Reduction Implementation Plan and ensure the success of the planned nutrient reductions and
associated nutrient offsets and in conjunction with the construction, reconstruction, enhancement or
maintenance of the Land Conversion Areas;

(b) Alteration to construct structures such as walkways, boardwalks, foot trails, wildlife observation or
management structures, benches, observation decks, picnic tables, fence posts and ecological,
biological, hydrological or chemical monitoring, observation or management equipment including,
without limitation, monitoring wells, water control weirs or interpretive stations, or other
management or educational structures provided that such facilities do not impact the nutrient
reductions specified in the Nutrient Reduction Implementation Plan and are constructed and
maintained in accordance with all applicable federal and states laws;

(c) Addition of signs constructed in public right of ways by or on behalf of the Virginia Department of
Transportation or other governmental agencies;

(d) Removal of vegetation (where not precluded by federal or state law) when conducted for
(i) removal of noxious or invasive plants, or
(i) limited aesthetic modifications not involving clearing or removal of trees or
limbs greater than three (3) inches in caliber unless dead, dying or diseased;

(e) Planting of native species of plants by hand for aesthetic landscaping or screening purposes;

(f) Alteration authorized by the Nutrient Reduction Implementation Plan and other activities pursuant to
all applicable laws, regulations and guidance governing the generation and trading of nutrient
offsets within the Commonwealth of Virginia as long as such activities do not negatively affect the
nutrient reductions specified in the Nutrient Reduction Implementation Plan;

(g) Alteration as reasonably necessary to comply with state or federal law or appropriate court order;
(DCR-VSWCB-0xx) (07/09) 20
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(h) Maintenance and use of existing trails and access roads crossing the Land Conversion Areas as long
as activities do not negatively affect the nutrient reductions specified in the Nutrient Reduction
Implementation Plan;

2. Construction, maintenance or placement of any new structures (including, but not limited to,
residential, accessory, and farm and commercial structures) or fills other than those described in
paragraph 1(b) above. EXxisting structures may be maintained, but the footprint of such structures may not
be expanded without the consent of DEQ, DCR, and [Broker]. In no case shall any such expansion
negatively affect the nutrient reductions specified in the Nutrient Reduction Implementation Plan;

3. Ditching, draining, diking, damming, filling, excavating, grading, plowing, flooding/ponding, mining,
drilling, placing of trash and yard debris or removing/adding topsoil, sand, or other materials (except as
may be necessary on a case-by-case basis with the approval of DEQ, DCR and [Broker]) other than as
authorized under the Nutrient Reduction Implementation Plan;

4. Permitting livestock to graze, inhabit or otherwise enter the Land Conversion Areas;

5. Harvesting, cutting, logging, and pruning of trees and plants, or using fertilizers and spraying with
biocides other than what is authorized by the Nutrient Reduction Implementation Plan (except as may be
necessary on a case-by-case basis with the approval of DEQ, DCR, and [Broker]).

(a) A current written forest management plan or Virginia Forest Stewardship Plan shall be developed
prior to the commencement of any timber harvesting, cutting, or logging activities. All such
activities shall be conducted in a manner consistent with Virginia’s Forestry Best Management
Practices for Water Quality.

B. Owner hereby grants operational and nutrient offset transfer rights for the Land Conversion Areas
under the terms of the Nutrient Reduction Implementation Plan to [Broker]. [Broker] agrees that all
management activities undertaken by [Broker] shall be in accordance with the terms of this Declaration
of Restrictions and the Nutrient Reduction Implementation Plan.

Amendment;:

The covenants contained herein shall not hereafter be altered in any respect without the express
written approval and consent of the Owner or its successor in interest, DEQ, DCR, and [Broker].
After recording, this declaration may only be amended or vacated if such amendment or vacation
does not negatively affect areas within the Land Conversion Areas which continue to support
transferred nutrient offsets and if set forth in a recorded document signed by [Broker], DEQ, DCR,
and the Owner or its successor in interest.

Compliance Inspections and Enforcement:

DEQ, DCR, Broker and their authorized agents shall have the right to enter and go on the Land

Conversion Areas to inspect and take actions necessary to verify compliance with this declaration

of restrictions. For safety reasons, DEQ and DCR shall notify the Owner and [Broker] in advance

of on-site inspections. Each request for access by non-DEQ and DCR private parties will be
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evaluated on a case by case basis by [Broker] and Owner. Violation of the terms of this
Declaration by Owner or a third party shall be enforceable by any proceeding at law or in equity or
administrative proceeding by DEQ, DCR, and [Broker], and also by Owner in the case of a third
party. Violation of the terms of this Declaration by [Broker] shall be enforceable by any
proceeding at law or in equity or administrative proceeding by DEQ, DCR, and Owner. Failure by
DEQ, DCR, [Broker] or Owner to enforce any covenant or restriction contained herein shall in no
event be deemed a waiver of the right to do so thereafter.

Severability Provision:
The provisions hereof shall be deemed individual and severable and the invalidity or partial
invalidity or unenforceability of any one provision or any portion thereof shall not affect the
validity or enforceability of any other provision thereof.

Consent of Lender and Trustee: (If Applicable)

Reference Document:
The Nutrient Reduction Implementation Plan dated between:

, the Virginia Department of Environmental Quality and the Virginia
Department of Conservation and Recreation is available upon written request from DCR

, Virginia
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986 WITNESS the following signature(s) and seal(s):

987

988

989

990 [OWNER]
991

992

993 BY:

994
995
996
997
998
999 STATE OF ,
1000
1001 COUNTY OF , to-wit:
1002
1003 The foregoing instrument was acknowledged before me thisthe _ day of
1004 , 20, by
1005
1006 My commission expires:
1007
1008
1009 Notary Public
1010
1011
1012 [BROKER]
1013
1014 BY:

1015

1016

1017

1018

1019

1020 STATE OF :

1021

1022 COUNTY OF , to-wit:

1023

1024 The foregoing instrument was acknowledged before me thisthe  day of
1025 ,20__, by

1026

1027 My commission expires:
1028

1029

1030 Notary Public
1031
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Attachment 3: Example of Offset Availability Letter.

Permit Applicant

RE: — Nutrient Offset Availability
[broker]

[Date]

Project Reference: “

Attention: Mr(s)

This letter is to confirm the availability of authorized nonpoint nutrient offsets at our

project located in County. The project has received
operational status through the Chesapeake Bay Watershed Nutrient Exchange Program (Virginia
Code § 62.1-44.19:12 et seq.) of the Virginia Department of Environmental Quality.
[broker] currently has pounds of phosphorus offsets and
pounds of nitrogen offsets available for transfer in the approved service area in the
watershed.

These offsets were certified pursuant to the Chesapeake Bay Watershed Nutrient Exchange
Program by the Virginia Department of Environmental Quality and the Virginia Department of
Conservation and Recreation to be used as compensation for state or local permit water quality
requirements. These offsets have been generated and are transferable according to § 10.1-
603.8:1 of the Code of Virginia.

If we can provide further assistance please feel free to contact our office.

Sincerely,
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Attachment 7: Example of Affidavit of Nutrient Offset Sale.

AFFIDAVIT OF NUTRIENT OFFSET SALE

, [broker](the “Company™), hereby certifies the following:

1. Pursuant to that certain Acquisition and Sale Agreement dated ,20__ (the
“Agreement”), between the Company (as Seller) and (“Acquirer”), the Company,
for the benefit of the Acquirer, agreed to sell pounds of phosphorus offsets and retire

pounds of nitrogen (representing the ratio of nitrogen offsets to the phosphorous offsets at the offset
generating facility) offsets to Acquirer;

2. The Company and the Acquirer, as of the date hereof, have closed the transaction
contemplated by the Agreement and the Company has sold to Acquirer phosphorus offsets and retired
pounds of nitrogen (representing the ratio of nitrogen offsets to the phosphorous offsets at the offset
generating facility) offsets.

WITNESS the following signature:

By:
Manager
Date:
Sworn to and subscribed before me this day of , 20, by

, Manager, on behalf of

My commission expires:

Notary Public

Acquirer:

Name of Project:

Phosphorus Offsets: pounds

Nitrogen Offsets: pounds
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